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(B) Job was designated as a safety
sensitive function in any DOT regu-
lated mode subject to alcohol and con-
trolled substances testing require-
ments as required by 49 CFR part 40;

(11) For those drivers applying to op-
erate a commercial motor vehicle as
defined by Part 383 of this subchapter,
a list of the names and addresses of the
applicant’s employers during the 7-year
period preceding the 3 years contained
in paragraph (b)(10) of this section for
which the applicant was an operator of
a commercial motor vehicle, together
with the dates of employment and the
reasons for leaving such employment;
and

(12) The following certification and
signature line, which must appear at
the end of the application form and be
signed by the applicant:

This certifies that this application was
completed by me, and that all entries on it
and information in it are true and complete
to the best of my knowledge.

(Date)

(Applicant’s signature)

(c) A motor carrier may require an
applicant to provide information in ad-
dition to the information required by
paragraph (b) of this section on the ap-
plication form.

(d) Before an application is sub-
mitted, the motor carrier must inform
the applicant that the information he/
she provides in accordance with para-
graph (b)(10) of this section may be
used, and the applicant’s previous em-
ployers will be contacted, for the pur-
pose of investigating the applicant’s
safety performance history informa-
tion as required by paragraphs (d) and
(e) of §391.23. The prospective employer
must also notify the driver in writing
of his/her due process rights as speci-
fied in §391.23(i) regarding information
received as a result of these investiga-
tions.

[35 FR 6460, Apr. 22, 1970, as amended at 35
FR 17420, Nov. 13, 1970; 52 FR 20589, June 1,
1987; 60 FR 38744, July 28, 1995; 69 FR 16719,
Mar. 30, 2004]

§391.23 Investigation and inquiries.

(a) Except as provided in subpart G of
this part, each motor carrier shall
make the following investigations and
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inquiries with respect to each driver it
employs, other than a person who has
been a regularly employed driver of the
motor carrier for a continuous period
which began before January 1, 1971:

(1) An inquiry to each State where
the driver held or holds a motor vehicle
operator’s license or permit during the
preceding 3 years to obtain that driv-
er’s motor vehicle record.

(2) An investigation of the driver’s
safety performance history with De-
partment of Transportation regulated
employers during the preceding three
years.

(b) A copy of the motor vehicle
record(s) obtained in response to the
inquiry or inquiries to each State re-
quired by paragraph (a)(l) of this sec-
tion must be placed in the driver quali-
fication file within 30 days of the date
the driver’s employment begins and be
retained in compliance with §391.51. If
no motor vehicle record is received
from the State or States required to
submit this response, the motor carrier
must document a good faith effort to
obtain such information, and certify
that no record exists for that driver in
that State or States. The inquiry to
the State driver licensing agency or
agencies must be made in the form and
manner each agency prescribes.

(c)(1) Replies to the investigations of
the driver’s safety performance history
required by paragraph (a)(2) of this sec-
tion, or documentation of good faith ef-
forts to obtain the investigation data,
must be placed in the driver investiga-
tion history file, after October 29, 2004,
within 30 days of the date the driver’s
employment begins. Any period of time
required to exercise the driver’s due
process rights to review the informa-
tion received, request a previous em-
ployer to correct or include a rebuttal,
is separate and apart from this 30-day
requirement to document investigation
of the driver safety performance his-
tory data.

(2) The investigation may consist of
personal interviews, telephone inter-
views, letters, or any other method for
investigating that the carrier deems
appropriate. Each motor carrier must
make a written record with respect to
each previous employer contacted, or
good faith efforts to do so. The record
must include the previous employer’s
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name and address, the date the pre-
vious employer was contacted, or the
attempts made, and the information
received about the driver from the pre-
vious employer. Failures to contact a
previous employer, or of them to pro-
vide the required safety performance
history information, must be docu-
mented. The record must be main-
tained pursuant to §391.53.

(3) Prospective employers should re-
port failures of previous employers to
respond to an investigation to the
FMCSA following procedures specified
at §386.12 of this chapter and keep a
copy of such reports in the Driver In-
vestigation file as part of documenting
a good faith effort to obtain the re-
quired information.

(4) Exception. For drivers with no pre-
vious employment experience working
for a DOT regulated employer during
the preceding three years, documenta-
tion that no investigation was possible
must be placed in the driver history in-
vestigation file, after October 29, 2004,
within the required 30 days of the date
the driver’s employment begins.

(d) The prospective motor carrier
must investigate, at a minimum, the
information listed in this paragraph
from all previous employers of the ap-
plicant that employed the driver to op-
erate a CMV within the previous three
years. The investigation request must
contain specific contact information
on where the previous motor carrier
employers should send the information
requested.

(1) General driver identification and
employment verification information.

(2) The data elements as specified in
§390.15(b)(1) of this chapter for acci-
dents involving the driver that oc-
curred in the three-year period pre-
ceding the date of the employment ap-
plication.

(1) Any accidents as defined by §390.5
of this chapter.

(ii) Any accidents the previous em-
ployer may wish to provide that are re-
tained pursuant to §390.15(b)(2), or pur-
suant to the employer’s internal poli-
cies for retaining more detailed minor
accident information.

(e) In addition to the investigations
required by paragraph (d) of this sec-
tion, the prospective motor carrier em-
ployers must investigate the informa-
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tion listed below in this paragraph
from all previous DOT regulated em-
ployers that employed the driver with-
in the previous three years from the
date of the employment application, in
a safety-sensitive function that re-
quired alcohol and controlled sub-
stance testing specified by 49 CFR part
40.

(1) Whether, within the previous
three years, the driver had violated the
alcohol and controlled substances pro-
hibitions under subpart B of part 382 of
this chapter, or 49 CFR part 40.

(2) Whether the driver failed to un-
dertake or complete a rehabilitation
program prescribed by a substance
abuse professional (SAP) pursuant to
§382.605 of this chapter, or 49 CFR part
40, subpart O. If the previous employer
does not know this information (e.g.,
an employer that terminated an em-
ployee who tested positive on a drug
test), the prospective motor carrier
must obtain documentation of the driv-
er’s successful completion of the SAP’s
referral directly from the driver.

(3) For a driver who had successfully
completed a SAP’s rehabilitation refer-
ral, and remained in the employ of the
referring employer, information on
whether the driver had the following
testing violations subsequent to com-
pletion of a §382.605 or 49 CFR part 40,
subpart O referral:

(i) Alcohol tests with a result of 0.04
or higher alcohol concentration;

(ii) Verified positive drug tests;

(iii) Refusals to be tested (including
verified adulterated or substituted
drug test results).

(f) A prospective motor carrier em-
ployer must provide to the previous
employer the driver’s written consent
meeting the requirements of §40.321(b)
for the release of the information in
paragraph (e) of this section. If the
driver refuses to provide this written
consent, the prospective motor carrier
employer must not permit the driver to
operate a commercial motor vehicle for
that motor carrier.

(g) After October 29, 2004, previous
employers must:

(1) Respond to each request for the
DOT defined information in paragraphs
(d) and (e) of this section within 30
days after the request is received. If
there is no safety performance history
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information to report for that driver,
previous motor carrier employers are
nonetheless required to send a response
confirming the non-existence of any
such data, including the driver identi-
fication information and dates of em-
ployment.

(2) Take all precautions reasonably
necessary to ensure the accuracy of the
records.

(3) Provide specific contact informa-
tion in case a driver chooses to contact
the previous employer regarding cor-
rection or rebuttal of the data.

(4) Keep a record of each request and
the response for one year, including the
date, the party to whom it was re-
leased, and a summary identifying
what was provided.

(5) Exception. Until May 1, 2006, car-
riers need only provide information for
accidents that occurred after April 29,
2003.

(h) The release of information under
this section may take any form that
reasonably ensures confidentiality, in-
cluding letter, facsimile, or e-mail. The
previous employer and its agents and
insurers must take all precautions rea-
sonably necessary to protect the driver
safety performance history records
from disclosure to any person not di-
rectly involved in forwarding the
records, except the previous employer’s
insurer, except that the previous em-
ployer may not provide any alcohol or
controlled substances information to
the previous employer’s insurer.

(i)(1) The prospective employer must
expressly notify drivers with Depart-
ment of Transportation regulated em-
ployment during the preceding three
years—via the application form or
other written document prior to any
hiring decision—that he or she has the
following rights regarding the inves-
tigative information that will be pro-
vided to the prospective employer pur-
suant to paragraphs (d) and (e) of this
section:

(i) The right to review information
provided by previous employers;

(ii) The right to have errors in the in-
formation corrected by the previous
employer and for that previous em-
ployer to re-send the corrected infor-
mation to the prospective employer;

(iii) The right to have a rebuttal
statement attached to the alleged erro-
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neous information, if the previous em-
ployer and the driver cannot agree on
the accuracy of the information.

(2) Drivers who have previous Depart-
ment of Transportation regulated em-
ployment history in the preceding
three years, and wish to review pre-
vious employer-provided investigative
information must submit a written re-
quest to the prospective employer,
which may be done at any time, includ-
ing when applying, or as late as 30 days
after being employed or being notified
of denial of employment. The prospec-
tive employer must provide this infor-
mation to the applicant within five (b)
business days of receiving the written
request. If the prospective employer
has not yet received the requested in-
formation from the previous em-
ployer(s), then the five-business days
deadline will begin when the prospec-
tive employer receives the requested
safety performance history informa-
tion. If the driver has not arranged to
pick up or receive the requested
records within thirty (30) days of the
prospective employer making them
available, the prospective motor car-
rier may consider the driver to have
waived his/her request to review the
records.

(j)(1) Drivers wishing to request cor-
rection of erroneous information in
records received pursuant to paragraph
(i) of this section must send the re-
quest for the correction to the previous
employer that provided the records to
the prospective employer.

(2) After October 29, 2004, the pre-
vious employer must either correct and
forward the information to the pro-
spective motor carrier employer, or no-
tify the driver within 15 days of receiv-
ing a driver’s request to correct the
data that it does not agree to correct
the data. If the previous employer cor-
rects and forwards the data as re-
quested, that employer must also re-
tain the corrected information as part
of the driver’s safety performance his-
tory record and provide it to subse-
quent prospective employers when re-
quests for this information are re-
ceived. If the previous employer cor-
rects the data and forwards it to the
prospective motor carrier employer,
there is no need to notify the driver.
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(3) Drivers wishing to rebut informa-
tion in records received pursuant to
paragraph (i) of this section must send
the rebuttal to the previous employer
with instructions to include the rebut-
tal in that driver’s safety performance
history.

(4) After October 29, 2004, within five
business days of receiving a rebuttal
from a driver, the previous employer
must:

(i) Forward a copy of the rebuttal to
the prospective motor carrier em-
ployer;

(ii) Append the rebuttal to the driv-
er’s information in the carrier’s appro-
priate file, to be included as part of the
response for any subsequent inves-
tigating prospective employers for the
duration of the three-year data reten-
tion requirement.

(5) The driver may submit a rebuttal
initially without a request for correc-
tion, or subsequent to a request for
correction.

(6) The driver may report failures of
previous employers to correct informa-
tion or include the driver’s rebuttal as
part of the safety performance infor-
mation, to the FMCSA following proce-
dures specified at §386.12.

(k)(1) The prospective motor carrier
employer must use the information de-
scribed in paragraphs (d) and (e) of this
section only as part of deciding wheth-
er to hire the driver.

(2) The prospective motor carrier em-
ployer, its agents and insurers must
take all precautions reasonably nec-
essary to protect the records from dis-
closure to any person not directly in-
volved in deciding whether to hire the
driver. The prospective motor carrier
employer may not provide any alcohol
or controlled substances information
to the prospective motor carrier em-
ployer’s insurer.

(1)(1) No action or proceeding for def-
amation, invasion of privacy, or inter-
ference with a contract that is based
on the furnishing or use of information
in accordance with this section may be
brought against—

(i) A motor carrier investigating the
information, described in paragraphs
(d) and (e) of this section, of an indi-
vidual under consideration for employ-
ment as a commercial motor vehicle
driver,
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(ii) A person who has provided such
information; or

(iii) The agents or insurers of a per-
son described in paragraph (1)(1)(i) or
(ii) of this section, except insurers are
not granted a limitation on liability
for any alcohol and controlled sub-
stance information.

(2) The protections in paragraph (1)(1)
of this section do not apply to persons
who knowingly furnish false informa-
tion, or who are not in compliance with
the procedures specified for these in-
vestigations.

(m)(1) The motor carrier must obtain
an original or copy of the medical ex-
aminer’s certificate issued in accord-
ance with §391.43, and any medical
variance on which the certification is
based, and place the records in the
driver qualification file, before allow-
ing the driver to operate a CMV.

(2) Exception. For drivers required to
have a commercial driver’s license
under part 383 of this chapter:

(i) Beginning January 30, 2012, using
the CDLIS motor vehicle record ob-
tained from the current licensing
State, the motor carrier must verify
and document in the driver qualifica-
tion file the following information be-
fore allowing the driver to operate a
CMV:

(A) The type of operation the driver
self-certified that he or she will per-
form in accordance with
§§383.71(a)(1)(ii) and 383.71(g) of this
chapter, and

(B) Exception. If the driver provided
the motor carrier with a copy of the
current medical examiner’s certificate
that was submitted to the State in ac-
cordance with §383.73(a)(5) of this chap-
ter, the motor carrier may use a copy
of that medical examiner’s certificate
as proof of the driver’s medical certifi-
cation for up to 15 days after the date
it was issued.

(ii) Until January 30, 2014, if a driver
operating in non-excepted, interstate
commerce has no medical certification
status information on the CDLIS MVR
obtained from the current State driver
licensing agency, the employing motor
carrier may accept a medical exam-
iner’s certificate issued to that driver
prior to January 30, 2012, and place a
copy of it in the driver qualification
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file before allowing the driver to oper-
ate a CMYV in interstate commerce.

(Approved by the Office of Management and
Budget under control number 2126-0004)

[35 FR 6460, Apr. 22, 1970, as amended at 35
FR 17420, Nov. 13, 1970; 69 FR 16720, Mar. 30,
2004; 72 FR 55703, Oct. 1, 2007; 73 FR 73126,
Dec. 1, 2008; 75 FR 28502, May 21, 2010]

§391.25 Annual inquiry and review of
driving record.

(a) Except as provided in subpart G of
this part, each motor carrier shall, at
least once every 12 months, make an
inquiry to obtain the motor vehicle
record of each driver it employs, cov-
ering at least the preceding 12 months,
to the appropriate agency of every
State in which the driver held a com-
mercial motor vehicle operator’s Ili-
cense or permit during the time period.

(b) Except as provided in subpart G of
this part, each motor carrier shall, at
least once every 12 months, review the
motor vehicle record of each driver it
employs to determine whether that
driver meets minimum requirements
for safe driving or is disqualified to
drive a commercial motor vehicle pur-
suant to §391.15.

(1) The motor carrier must consider
any evidence that the driver has vio-
lated any applicable Federal Motor
Carrier Safety Regulations in this sub-
chapter or Hazardous Materials Regu-
lations (49 CFR chapter I, subchapter
C).

(2) The motor carrier must consider
the driver’s accident record and any
evidence that the driver has violated
laws governing the operation of motor
vehicles, and must give great weight to
violations, such as speeding, reckless
driving, and operating while under the
influence of alcohol or drugs, that indi-
cate that the driver has exhibited a dis-
regard for the safety of the public.

(c) Recordkeeping. (1) A copy of the
motor vehicle record required by para-
graph (a) of this section shall be main-
tained in the driver’s qualification file.

(2) A note, including the name of the
person who performed the review of the
driving record required by paragraph
(b) of this section and the date of such
review, shall be maintained in the driv-
er’s qualification file.

[63 FR 33277, June 18, 1998, as amended at 73
FR 73127, Dec. 1, 2008]
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§391.27 Record of violations.

(a) Except as provided in subpart G of
this part, each motor carrier shall, at
least once every 12 months, require
each driver it employs to prepare and
furnish it with a list of all violations of
motor vehicle traffic laws and ordi-
nances (other than violations involving
only parking) of which the driver has
been convicted or on account of which
he/she has forfeited bond or collateral
during the preceding 12 months.

(b) Each driver shall furnish the list
required in accordance with paragraph
(a) of this section. If the driver has not
been convicted of, or forfeited bond or
collateral on account of, any violation
which must be listed, he/she shall so
certify.

(¢c) The form of the driver’s list or
certification shall be prescribed by the
motor carrier. The following form may
be used to comply with this section:

DRIVER’S CERTIFICATION

I certify that the following is a true and
complete list of traffic violations (other than
parking violations) for which I have been
convicted or forfeited bond or collateral dur-
ing the past 12 months.

Date of conviction Offense
Location Type of motor vehicle operated

If no violations are listed above, I certify
that I have not been convicted or forfeited
bond or collateral on account of any viola-
tion required to be listed during the past 12
months.

(Date of certification) (Driver’s signature)
(Motor carrier’s name)

(Motor carrier’s address)
(Reviewed by: Signature) (Title)

(d) The motor carrier shall retain the
list or certificate required by this sec-
tion, or a copy of it, in its files as part
of the driver’s qualification file.

(e) Drivers who have provided infor-
mation required by §383.31 of this sub-
chapter need not repeat that informa-
tion in the annual list of violations re-
quired by this section.

[35 FR 6460, Apr. 22, 1970, as amended at 35
FR 17420, Nov. 13, 1970; 52 FR 20589, June 1,
1987; 60 FR 38745, July 28, 1995]
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